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In the Matter of

I~l...ntation of sectione of tbe
Cable Television Conauaer Protection
and Ca.petition Act of 1992

Co...rcial Leased Access

Bafore tile
nODAL COI8mlfICATI0It8 COI8IISSION

Wa.hi~on, D.C. 20554

)
)
)
)
) .. Docket No. 92-266
)
)
)

-----------------)

lIIFO-.AL COI.1IftS
OF UNITED BROADCASTI_ COJtPORATION,

d/b/a DJ:WTMT

Uftit.ed aroaclcaat.iDg Corporation, d/~/a 'l'BLBMIAMI (-uac- )

hereby subaits these inforaal c~ts regarding regulation of

leased acces. channels, pursuant to Section 612 of the Cable

Television Consu.er Protection and ca.petition Act of 1992 (the

"1992 Cable Act-), codified at .cattered sections of Title 47 of

the United state. Code. UBC believes that the interests of

c~rcial leased acee.s proqra...r. have not been adequately

addre.sed, priaarily because of the way the ca.ais.ion's new

rules are being applied by cable operators such as TCI TKR of

South Dade, Inc. (-TCI-South").

I. Introduction

Under its current and prior _ ...._ent, the TELBMIAMI

channel ba. been providing Spaniah-lal'M)\laCJe cable proqr_inq in

the Mia.i area since approxiaately 1914. UBC' s proqra_inq is

currently carried on four cable sy.t... in Dade County.
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TBLBMlAMl otters 24-hour variety prowra-ainv, approxi..tely 90t

ot which is in spanish, and the rest in Portuguese.

usc pays $3,500 per aonth to TCI-South, and $5,000 per .onth

to the neighboring "MiUli-TCI" syst... It pays nothinq for

channel access on the other two .yst... ; those operators are

instead co.pensated with the right to sell a percentage of the

advertising ti.. available on TBLBMlAMl.

TBLBMlAMl is cOllPlet.ly advertiser-supported and receives no

revenues fro. subscribers. TBLDflAMl is curr.ntly carried on th.

expand.d basic tier of both the TCl-South and Miaai-TCl sy.te.s,

so Tel.-Comaunications, Inc. ("TCI"), not TBLBMlAMl, is currently

earninq rev.nu. fro. carriag. of TBLBMlAMl on its sy.t••••

UBC was rec.ntly inforaed by TCl-South that it had thirty

days to .nt.r into a new agr....nt und.r which UBC's channel

lease paYaents would increase to $26,341 per aonth, or $316,092

per year. This reflects over a 750' increa.e fro. the $3,500 per

month Usc has been paying. Since USC's total sale. in 1993

a.ounted to only $182,125 tor the entire year, TCl-South's new

proposed lease rate exc.eds USC's entire annual income. If USC

were required to pay rates cQaparable to Tel-South's proposed new

rates on all four systems -- a distinct possibility at this point

according to state.ents by the other operators that carry its

channel -- USC would be out of business in a aatter of w.eks.

Ev.n if the oth.r operators do not raise th.ir rates, UBC would

be forced to cease operations within a few aonths because of TCI­

south's rate increase alone.
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Coft9re.. aftd t.M FCC caRROt. bave intenclacl such re.ult.. The

1992 Cabl. Act w.. auppo.ed to illprove condition. for coaaercial

l ....d acc.ss progr....r., not drive thea out of busin.ss.

Cons.qu.ntly, UBC beli.v•• that the ca..ission .ust r.consider

the .ffects of it. rule. and act .wiftly to remedy the .ituation.

UBC proposes two alternatives for dete~ining the ..xi.u.

allowable leased acee•• r.te. pirst, the Ca.aission should

recognize that its current rules do not cont.-plat. le.sed .cce••

proe)r....r••uc:h •• UBC, which e.rn••11 of it. revenue fro.

selling advertising ti.. and e.rn. no revenue fro. subscribers.

Leas.d ace... proqr....r. such a. UBC .re .are akin to

traclitional cable proqra_inq network., and requiring th.. to pay

operator. allows the operator double recovery: fir.t frOB

subscribers, and .econd fro. the prOCJra_r. Consequently,

inst.ad of proqra_r. paying operators, oper.tor. should pay

prograDDDers.

Second, UBC's eXPerience proves that at least in sa.e

franchise area. it is po.sible to e.tablish a ..rket rate for

channel space. And the historical ..rket rate in the Kia.i area

is far below the new r.tes TCI and other oper.tors are propoaing

to charg., ostensibly baaed on the ca.ai.sion'. n.w implicit f ••

formula. Accordingly, the Ca.ai••ion should bar operators from

charging leased acce.. rates in exces. of the prevailing market

rate in such areas.

4



1_··-

II. FactUAl MPwmllM'

In on. of th• .a.t heavily 8i.,.nic ar... of th. united

stat•• -- the population of the Tel-South franchi.e area i. 72.4'

Hi.panic -- TBLZMIAMI i. curr.ntly one of only thr.e full-ti..

spani.h language vari.ty cabl. prOCJr....r.. Mor.ov.r, the oth.r

two are the national Spani.h-languag. cable n.twork., Univi.ion

and T.leaundo. Thus, TBLIMIAMI is curr.ntly the only locally­

ba.ed, full-ti.. Spanish languag. vari.ty cable prOCJra...r in the

Hi..i area.

TBLBMIAMI doe. not charq••uJ:NIcriber. to rec.ive its

prOCJra..ing but in.tead d.rive. r.v.nu. froa adv.rtising spots

carried in it. progr_ing. TEI8IAIII doe. not carry hoae

.hopping, infoaercial. or pay-par-view prOCJra_ing.

At one ti.. or another, UBC h.. .nt.red into ch.nnel 1••••

agr....nt. with operators for acce.. to each of four _y_t... in

the Hiaai area: Tel-South 1 Xiaai T.l.-C~unication. Inc.

("Xiaai-TCI"): South Dade Cabl.vision ("Adelphia"): and Gold

Coast Cablevision ("Gold Coast").

In April 1986, USC'_ pred.c•••or .nt.red into a five-year

chann.l lease agr~nt with xi..i Cabl.vi.ion, the predec•••or

of Xiaai-TCI (the "Xiaai-TCI Lease"). This agr....nt provided

for two successive fiv.-y.ar renewal options. Effective Nov.aber

1991, USC and TCI ...nded the agr....nt to provide, aIlOng oth.r

thing., that beginning Novuaber 1, 1993, USC would pay TCI a

.anthly chann.l 1.... fee of the gr.ater of $5,000, or 15' of

USC's billings. The percentage provi.ion in the agr....nt has
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never been activated because the flat fee of $5,000 has always

been qr.at.r than 15' of USC I • billing.. In fact, USCls billinqs

in 1993 a.aunted to only $182,125 for the .ntire year, so it.

averaqe .onthly billinq. were only about $15,000.

on Nov....r 11, 198', UBC entered into a channell••••

aqr....nt with Ad.lphia (th. "Adelphia Lea••"). Ad.lphia aqreed

to carry TB~AMI for a fiv.-y.ar t.r. with two fiv.-y.ar

r.newal option.; r.newals ar. effective upon notice by UBC,

provided it is not in d.fault and ha. perforaed to the

.atisfaction of Adelphia and Ad.lphials fr.nchisinq authority.

UBC does not pay a fee for chann.l ace••• on Adelphials syste••

In.te.d, Adelphia ha. the riqht to ..11 up to 2' of available

advertisinq ti.. on USCls channel, incr.asing to 3' during the

renew.l ter... Adelphia ha. never actually sold any such ti...

UBC ha. exercised it. r.newal riqht, but Adelphia h•• only .tated

that it i. being "reviewed." Consequently, UBC anticipate. that

Ad.lphia aay ••••rt that UBC is in default or not perfor.inq

satisfactorily, in an .ffort to r.neqotiate the lease teras.

On Septellber 1, 1990, UBC .nt.red into a thr.e-y.ar channel

acce•• 1.... with Gold Coa.t, with coapen.ation provided in the

for. of adverti.inq ti.., .s under the Adelphia Lea.e (the "Gold

Coa.t Le.se"). The Gold Coa.t Lea•• contain. no ren.wal option

and has expired. Gold Coast has nev.r availed it.elf of its

riqht to sell time on TBLEMIAMI. UBC atteapted to neqotiate a

new aqr....nt but was told that Gold Coa.t was waitinq to see the

Co..i ••ion l • new rul... Neverthel•••, Gold Coa.t continUed to
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carry TBLBMIAMI, until March 25, 1994, when Gold Coa.t infonaed

USC by letter that Gold Coa.t planned to discontinue carriage of

TELBMIAMI effective April 1, 1994. Gold Coa.t al.o since agreed

to continue to carry TELEMIAMI thorough April 30, 1994, and has

pre.ented USC with a propo.al for l ••sed ace.... Gold Coast is

demanding a monthly l •••e payaant reaarkably .iailar to TCI­

south's proposed new rate -- approxiaately $20,000 per aonth

ostensibly based on the ca.ai••ion'. new rule••

B. Tel-South'. Rate Increase.

On March 25, 1988, USC entered into a five-year channel

lease agreement with Dade Cable T.l.vision, Inc., under which USC

gained access to what is now the TCI-South syst.. (the "TCI-South

Lease"). This contract contained no renewal provi.ion.

Effective Noveaber 1991, the aqr....nt was ..ended .0 that USC

was obligated to pay the greater of $3,500 per aonth, or 15' of

billings, from Noveaber 1, 1992 through March 24, 1993, when the

contract expired. As with the Niaai-Tel agree..nt, the flat fee

has alway. exceeded 15' of USC'. billinqs.

After the TCI-South Lease expired in 1993, USC atteapted to

negotiate a new lease, but Tel-South r.fused, sayinq that it was

waiting until the Co..i ••ion'. n.w rate r.qulation. had been

is.ued. USC has continUed to pay $3, 500 per :aonth on a aonth-to­

month ba.i., and TCI-South has accepted UBC'. paYments, pur.uant

to a letter ext.ndinq the lea.e on that ba.i••

TBLBMIAMI i. currently carried a. part of Tel-South'.

expanded basic tier, at channel 51. The TCI-South system has a
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capacity of approxi..tely channels, 17 on the basic tier, 22 on

expanded basic, and 6 pr_iua channel.. According to TCI-South's

rate card, subscribers to the expanded basic tier pay $13.27 per

month for that tier.

On February 10, 1994, M•• Maria Silveira, TELBMIAMI's

General Manager, attended a ..etinq called by Tele­

Communications, Inc. ("TCI") for ca.panie. who either have or

de.ire co...rcial lea.ed access aqr....nt. with TCI affiliates.

The meeting was run by Mr. Tony Bello, TCI's state Director of

Business Development, with the assistance of Bettye Greer,

Director of Administration and Develo~ent for TCI, and a man who

was introduced as TCI's Sales Director. Tel personnel

distributed schedules of leased acc.s. rate. for TCI's various

syste.s in the Miaai area, along with a copy of a form contract.

Hr. Bello stated that TCI was "forced by the FCC" to charge

the new rates, and that the aaounts were .and.ted by the FCC.

Ms. Silveira and the others were told that they had thirty days

to sign the form contract that had been distributed.

Under TCI's new rate schedul.s, uac's .cnthly lease pa~nts

for access to the Hiami-TeI and Tel-South syst... would total

$47,758, an increase of~ over its current combined payments

of $8,500. For the TCI-South system alone, the new rat. is

$26,341 per month, an astounding increase of 753' over the

current monthly rate of $3,500.

On February 11, 1994, Mr. Bello and M•• Silveira met again.

Hs. Silveira stated that TCI'. propoaed new le.sed acce.s rates
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were too hiqh. After figuring in adainistrative costs, the cost

of proqr...inq, and low advertising rates due to a lack of a

ratings'sy.tea for cable proqr...iftg and ca.petition fro.

operators (inclWliR9 Tel), which offer .pot aelvertising at rates

as low as $49.00 for thirty seconds, lis. Silveira explained that

neither UBC nor any other c~rcial lea884 acce.s proqr....r

could poaaibly afford to stay in busine•• at Tel's new proposed

leased acce.s rates.

Ms. Silveira offered to negotiate a lower price, but Mr.

Bello replied that the price had been calculated according to the
I

FCC's foraula. Me. Silveira r..ponded that the ca.ai.sion'.

rule. only .et a ..xiaua rate, and nothing in the FCC's Report

and Order said that it was the only Perais.ible rate. Ms.

Silveira then asked for docuaents and calculations subatantiatinq

TCI's proposed new rate.. This inforaation has never been

provided.

On March 7, 1~'4, )Ie. Silveira v.. told by Mr. Bello that

Tel would not neqotiate with UBC, and that there would be no

written co..unications from TCI. On March 11, Ms. Silveira .ent

Mr. Bello a letter su.aarizinq her understandinq of TCI's

po.ition and asking hi. to correct any aisconceptions. She

stated her understanding of TCI's position .s follows: (1) the

new maximum rates were the only rates acceptable to TCI; (2) none

of the term. of TCI's proposed new fora contract were' neqotiable;

and (3) Tel refused to deal with UBC on any point unless UBC
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first signed the fora contract "as is." To date, UBC has

received no response fro. TCl to her March 11 letter.

On April 7, 1994, however, Ms. Silveira received a letter

froa Mr. Bello stating that because of UBC's failure to execute a

contract with TCI (presuaably the fora contract aentioned above),

TCI-South will no longer carry TELEMIAMI, effective on or about

June 1, 1994.

Thus, TCl's refusal to negotiate will force UBC off the air.

Even if UBC agreed to pay TCI-South's new aonthly rate of

$26,341, UBC would be forced out of business within three to four

months. Indeed, UBC's aonthly payaents to Tel-South under its

new rates would be 60' higher than UBC's entire aonthly revenues.

If the other syste.s that are now carrying UBC's proqraaming do

the saae, UBC will have to shut down even sooner.

III. Di'cu.sion

The 1992 Cable Act substantially ...&dad the ca.aercial

leased access provision of the Cable Co.-unications Policy Act of

1984, 47 U.S.C. § 532. In enacting the 1992 Cable Act, Congre.s

made clear its goal of proaoting the coapetition provided by

diverse comaercial lea.ed access progra...rs such as UBC. It

amended 47 U.S.C. § 532(a) to .tate explicitly that "[t]he

purpose of this section i. to prQlOte cowpetition in the delivery

of diverse source. of video progr...ing and to assure that the

widest possible diversity of inforaation .ources are made

available to the public froa cabla syst... • •• "(aapha.is

added) •

10



I

Congre.. wa. al.o concerned that operator. aight have

incentives to e.tabli.h unrea.onable teraa or refuse to l.a.e

channel capacity. specifically, the legi.lative hi.tory .ak.s

clear that the ...ndllent. to section 612 were de.igned to "act as

a .afety valve for progr....r. who aay be .ubject to a cabl.

operator'. aarket power and who aay be denied acce•• [or] given

access on unfavorable tera•• " s ••ep. Ho. 102-92, 102d Cong., 2d

S•••• at 30, reprinted in 1992 U.S.S.C.A.M. 1133, 1163.

consequently, the 1992 Act directed the FCC to deteraine the

"aaxiaua rea.onable rate." that an operator could establish, and

to e.tabli.h rea.onable ter.a and condition. for such u.e. 47

U.s.C. § 532(c)(4).

In adopting the required requlationa, the FCC noted it. view

that cc:.aercial l ....ing "could .erve iapartant diver.ity and

coapetition objectiv.s •••• " Iwp1eeentation of Sectiopa of

the cable Televi.iAD CQMUMr lro1;.M;S;ipn aM COllp8tition Act of

an, Rate Bnulation, .eport and Order and Further Motice of

Propo.ed Rul...king, Docket 92-266, 8 FCC Rod. 5631, 5936 (1993)

(Report and OrOar). The Ca.ai••ion al.o r.ceived c~nt. to the

effect that exce••ive rates were a .ignificant rea.on for the

lack of develo~nt of ca.aercial lea.ed acce•• progr...int.

a.port and order at '510. Pinally, the ca.ai••ion expre••ed its

expectation that it. rate foraula would lead to lower rate.:

we .xpect ~t ..ttill4J aaxJala rate. on this ba.i. will
eli.inate uncertainty in nevot.iationa for l_.ed co_rcial
ace.... It Xill allO Avt='ti,...llx lQMr the atarti. goint
for negotiati9Q4 for a .ub.tantial nuaber of potential
prOCJr....r. who are not in the _ progra_ing
classification as those paying the highest implicit fee,
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and, in _ ca_ the _.~ rau per aubacri1:»er will be
no IIOr. t:Ilan • _11 portion 01 t:M "ic _rvice ti.r f...
Thu., we are Mki.., our deci.i_ in t:hi. _~t:.r baaed on an
.xpectatien tMt, under ~... ClGlldlt:iona, int.r••t: in th.
uae of tIM 1_." aece. _~ vill ri.. bee.UN r.t.. will
be low.ROQ9b to entice pJ:'Olfr_r., particularly in the
proqr...inv cla.iticationa with the lower i~llclt fee., to
u•• l •••ed c~rci.l acc••••

14. at ! 521 (.-pba.i. added).

With th.t backC)round, it i ••i..ly inconc.ivable that the

ca.ai••ion intended for it. rul.. to sanction the loot

.kyrock.tinq of l ••••d acee.. r.t•• th.t Tel-South h.. d...ncled,

or that the c~l••ion .v.r anticipated that its new rules would

force a pr.viously viable l.ased acc••• proqra..er like USC out

of bu.in••••

usc beli.v•• that the c~l••ion'. rul...r. not

ca.preben.ive enouth, and do not cont-.plat. .ituation. in which

1•••84 .cce•• provid.r. do not receive pa~t directly froa

sub.criber.. Indeed, USC'. operation. are not .ub.tantially

different fro. tho.e of • tradition.l c.ble proqra..inq n.twork.

UBC .s.eable. proqr...ing froa various .ourc.. .nd th.n

distributes it over the four syst... th.t c.rry TELBMIAKI. For

that reason, the new rat.. are not r.asonable wh.n applied to

UBC's .ituation. USC beli.v.s that Tel-South .hould actually pay

USC for the right to carry USC's proqr...ing bec.use the highest

implicit f •• in this cas. is the low.st per subscriber fee that

TCl-South pays a non-affiliat.d proqra..er on the .xpanded basic

tier.

As the Ca..i••ion explicitly recogniZed, its l ....d ace•••

rule., including it. i.plicit f •• toraul., are not to be wood.nly
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applied, but are i_te.cI ..rely ••t.rtine) point to be developed

~. rul.. we adopt .boUld ... under.t.ood •• a .t.rting
point that will need refin__t. both throuqh the rule
..king proc:••••nd •• we acIdrea. i ••ue. on a c._-by­
ca.. ba.i.. In this re,.1'd we .r. .w.re that l.a.iftq
i ••ue. _y need to bea~ in quite diff.r.nt
fa_1_ ......il'l9 \tpGIl tIM _t.ure of the .ervice
involved -- wbether i:M 1_ is for • pay channel, an
.dverti... supported aIa••11 int.ended for wide
clistrillUt.ion, a __1 torr a _n:ow c~rcial purpotte
not. r.levant to the wi" IIIotIy of cable subacriber., or
for • .i...,le provr- or Nl:i.. of pr09Z'_. Thu., w.
are not .t this ti_ at.t. aet.iaI t.o COIIprebensively
reaolve .11 the i ..... po4:eIlt.ially involved, _ny of
which CUI better be resolved in • 1IOr••pecific
concrete factual settinq.

JIa»prt; .nd Qrder at '491. The Co.-i_ion w.nt on to not. th.t

the i~licit fee approach in the rul.s i. only ·an initial quid.

until we qa1n .or. experience in this ar••• •

at , 515.

Report aDd Order

USC's situ.tion proves the wi~ of the C~ission'••tat.d

prefer.nce for fl.xibility in int.rpr.tinq and applying the n.w

l •••ed ace.s. rul... A. noted, the ca.ai••ion's i.plicit f.e

for.ula si~ly does not addr•••••ituation like USC's at all: a

l ••••d ace••• provider c.rried as part of a cabl. operator's

exp.nded ba.ic tier that d.rive. all of it. revenue fro.

advertisinq .nd ch.rqes no fee at all to sub.cribers to view its

proqra_inq. Inste.d, the iaplicit fee fOrJIula is pr_ised

entirely on the •••uaption that a l •••ed access channel '

r.pre.ents foreqone revenue to the operator. Indeed, the fOrJIula

purports to derive the per-subscriber ..rqin in subscriber

revenue the operator would have earned had it been able to use
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the channel a. anot:.h.r ba.ic, expancled baaic or pr_iua ch.nnel

on it••y.t_.

In the c••• of UBC, how.v.r, thi. approach ov.rlook. the

fact that TCI-South i. alre.dy earning 'ublgriber revenue fro..

the channel UBC 1...... Bec.u•• UBC i. carried on Tel-South' •

• xpand.d ba.ic ti.r, Tel-South i. not for8CJoinq any .ub.criber

r.venue at all by carryinq USC. Rather, TCI-South il charging

lublcribar. $13.27 per aonth for th••xpanded belie ti.r on which

TELEMIAMI is carried. 1 In addition, Tel ha. been charqinq USC

$3,500 per .onth for the chann.l. AI.uainq that th.re are

approxi..tely 50,000 ,ublcribar. on the Tel-South Iyste., thi.

aean. that Tel ha. alr.ady been earninq ~ .tr.... of rev.nue

for the channel it 1..... to USC: (1) 7 cent. per aonth per

sub.criber fro. UBC's lea.e payaent;2 R1Ya (2) 60 cents per

aonth froa each .ub.criber that r.c.ive. TELZMIAMI a. part of

TCI-South'. expanded ba.ic tier.]

Thus, where, as here, a l •••ed ace••, proqr....r is c.rried

on a tier for which the cable operator is already receivinq

sub.criber revenue., literal application of the iaplicit fee

1 Moreov.r, wwler the Pee'. per-ellanft.l benclulark rate
foraula, TCI-South i. able to charge a higber rate for the
expanded ba.ic tier by incluclinq 'J.'BLBIIIAilI on that tier.

2 50,000 ,~criberl divided by $3,500 per aonth z $0.07
per month per subscriber.

] Becau•• TELBKIAIII i. one of 22 ch.nnel. on TCI-South's
expanded belie ti.r, and Tel-South cbarv" .ubacribar. $13.27 per
aonth for that ti.r, Tel-South rae.iv.. $13.27 divided by 22 z 60
c.nts per aonth froa .ub.cribarl .ttributable to carriaqe of
TELEMIAMI. au Report and Order at note 1312.

14



L

fo~la would have the perver.. effect of allowing a cable

operator to doyble-rMQYer the revenues the operator receives

froll subscribers: once when the subllcriber pay. the operator the

aontbly charqe for the tier on which the l ...ed acce•• proqr_r

is located, and a.ain when the lealled aco..s provider pays the

iJIPlicit fee, which ie supposed to represent supposedly foreqone

sub.criber revenue Which, of course, the operator is not in fact

foregoing at all.

In fact, for l.a.ed acce•• proqr_rs like UBC that are

carried on an operator'. ba.ic or expanded basic tier., the

"hiqhest iJlPlicit f.. charqed any nonaffiliated progr....r within

the .... category" (..port and Order at , 519) is actually the

lowe.t per subscriber fe. that the cable operator~ a non­

affiliated proqr....r on that tier. Thus, the true ..xi.ua rate

here should be the lowest per subscriber fee that TCI-South pay.

a non-affiliated proqra...r on the expanded basic tier that

inclUdes TlLBMIAMI. Any oth.r aethad transforas l.ased acce.s

into a windfall for cable operators, per.ittinq thea to double­

recover their subscriber revenue marqins froa subscribers and

from leased access proqraaaers.

TCI-South can hardly coaplain that this would cost too auch.

For one thing, TCI' s progr_inq costs are not excessive. We

estiaate that Tel-South pays approxi..tely $3.34 per subscriber

per aonth for proqraaail\Cj, not includiRC) any applicable voluae

discounts. Since expanded basic subscribers pay $24.12 per

month, proqra_inq con.titute. l ••s than 13." of TCI-South'.
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costs. Purthe~r., assuainq that VB-1, the low.st-priced

chann.l TCI-South carri•• , is not attiliat.d with TCI, the

highest iaplicit t.. tor the TCl-South systea would be

approxiaately $3,000 per .onth. 4 This is hardly an exc•••i ve or

burd.n.oae a.ount tor Tel-South to pay tor TBLDIAMl' s

proqra_inq.

The Co_iasien should al.o r ..xaaine the poa.ibility of

lialtinq c~rcial l.aaed aoo... rat.. by th. pr.vailing aarkat

rate in a tranchi.e area. Such inforaation aay not be available

in aany case., but in at least .a.. ..tropolitan areas it is, as

.stablished by UBC's past and curr.nt contracts. Although URe's

original leas. with Tel-South ha••xpired, it has been .xt.nded

in writing on • .onth-to-.onth ba.i.. Consequently, URe h.. an

agreeaent in pl.ce for the Tel-South systea ju.t as it does for

Miaai-Tel. Tho•••gr....nt., together with the Gold coast Le.s•

• nd the Adelphi. La••e, e.t.bli.h a aarket rate for lea.ed

channel ace••• in Dade County.

The co_i.sion has stated that its rul.. are only a starting

point that will need retine.ent. a.port a04 orciar at '491. The

ca.ais.ion resorted to the iaplicit tee calCUlation at lea.t in

part becau.e it did not bave sufticient intoraation regarding

market rat.. for l ••••d ace.... Report and Order at , 514. In

ca....uch a. this one, however, there i. sufficient inforaation

to set a maxiaua rate based on the market rate.

4 50,000 .ub.criber. aUltiplied by $0.06 per JIOnth -
$3,000 per month.
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Th. UBC 1..... di.au••ed above .re r.liabl. inclica~or. of

..rk.~ ra~•• , ..king th. c.lcul.~iOll of an iJll)licit fee

unnec••sary. In .uch ca••• , the ca.ai.sion could tie TCI'. ra~es

for the r.n.wal of .xisting ch.nnel acc.ss 1..... ~o agr....nt.

in effect for the pr.ceding cal.ndar y..r, ju.t as it has in

calculating ~h. highest iaplicit fee. UBC's eXPerience shows

that the mark.t ra~e in Dade County i. no ~re than about $3500 ­

$5000 a .on~h. No~ only i. th.t wba~ uac is paying TCI, but usc

was clo•• ~o an .gr....nt with Gold Coast at a .i.ilar price,

un~il Gold Coa.t, like TCI, d.cided to u.. the FCC'. new rul•• as

an excu.e for ~r. than a fiv.-fold boo.~ in r.~.s.

Accordinqly, UBC beli.v.s ~hat the ca-ission should bar

cable operator. froa charging leased acce.. rat.. in exce.. of

the prevailing ••rk.t r.~. for co...rcial l.as.d chann.ls in

those franchise .r... for which inforaation regarding aarket

rates is available.
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IV. CQDCluaion

In any event, the c~ission IIWIt act soon and reex..ine ita

current rule. if l_1Ied access pr04Jr_rs are to survive.

MILLO , HOLBROOlCE
1225 19th street, NW
waabington, D.C. 20036
(202) 785-0600

Counsel for United
Broadcasting Corporation

Date: April 8, 1994

0426,experte._
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